
 

 
From: Vanessa Priest  

Sent: Wednesday, 21 November 2018 4:04 PM 
To: 'Div7A@treasury.gov.au' 

Subject: FW: Submission on "Targeted amendments to the Division 7A integrity rules" 

 
Good afternoon Gregory,  
 
Thank you for the opportunity for Baskin Clarke Priest to provide feedback in response to Treasury’s 
Consultation Paper “Targeted Amendments to the Division 7A integrity rules” released on 20 October 
2018.  
 
We would like to comment on the following issues: 
 

1. Transitional rules.  In relation to  pre existing 7 year loans, as at 30 June 2019 the new 
higher benchmark interest rate, based on the Small business; Variable; Other; Overdraft-
Indicator Lending Rate will be applied to the outstanding loan balance.  This is 
notwithstanding that most taxpayers would have a “standard” complying Div 7A loan 
agreement that is in place, and will remain in place, based on the benchmark interest rate 
being defined in that agreement as the standard variable housing lending rate.  As the higher 
interest rate will presumably be imposed under specific legislative provisions, we foresee 
there may be a need to also ensure that the higher interest rate imposed from 1 July 2019 is 
specifically made deductible under the amendments proposed.  
 

2. The 14 year amendment period – It is unclear whether the 14 year amendment period 
imposed is retrospective as the consultation paper merely provides that this measure will 
apply from 1 July 2019, and the period of review for Division 7A transactions will be 
extended to cover 14 years after the end of the income year in which the loan, payment or 
debt forgiveness gave rise or would have given rise to a deemed dividend. It is considered 
that the 14 year period should only be applicable to any loan, payment or debt forgiveness 
that happens after 1 July 2019.  Further, it is noted under section 170(1) Item 5 that the 
Commissioner has an unlimited power to amend an assessment if he or she is of the opinion 
that there has been fraud or evasion, it therefore seems an overreach to impose an 
amendment period of 14 years for all Division 7A transactions.    
 

3. Statute barred loans – the consultation paper provides that any pre 97 loans existing as at 
30 June 2021 will be taken to be financial accommodation, and subject to Division 7A unless 
the amount is repaid, or placed on a new 10 year loan agreement.  The consultation paper 
mentions that a pre 97 loan may have become statute barred and if so…”It is expected that 
many loans made before 4 December 1997 would already  have been statute barred and thus 
have given rise to a deemed dividend for the borrower.  The consultation paper makes no 
mention of the Practice Statement PSLA 2006/2(GA) and the stated purpose of this practice 
statement, which is ….”To advise that statute barred private company and trustee loans 
made prior to the enactment of Division 7A will not be treated as giving rise to a deemed 
dividend under Division 7A.”  We consider that further guidance should be given as to 
whether the Commissioner will continue to administer the law relating to statute barred 
loans in accordance with the stated purpose of the Practice Statement.  It is anticipated that 
the release of this Consultation Paper will trigger a widespread review of all pre 97 loans 
before 30 June 2019, and it may be that a debt became statute barred many years ago but 
has continued to be recognised in the accounts of the company as an asset.  We consider 
the Commissioner should confirm that in such circumstances, the company merely 



correcting its accounts by removing the asset will not trigger any further tax consequences in 
the year it is removed from the accounts. It is also noted that whether a debt is statute 
barred varies State by State, and it also appears that it is more likely that a debt will only 
become statute barred if the debtor is an individual taxpayer.  This is because trusts that are 
debtors with pre 97 loans will most likely be preparing accounts and acknowledging the 
debt, and hence the debt remains on foot.  This appears to be creating the position of there 
being differing tax outcomes for different debtor entities, and, differing tax outcomes for 
debtors, depending on which State’s legislation is applicable.  
 

4. Minor technical amendment – This issue relates to the proposal to amend section 109G(3) 
to ensure that a forgiven debt will not give rise to a dividend only where the earlier dividend 
that the company was taken to have paid has been taken into account in the income tax 
assessment of an entity or entities.   This proposed amendment will cause an unintended 
adverse outcome for scenarios where in the earlier year there would have been a deemed 
dividend but the amount of the deemed dividend is reduced under section 109Y because the 
distributable surplus is less than the deemed dividend amount. For example, consider the 
following facts: 
 
A deemed dividend arose in the year ended 30 June for an amount of $1m lent from a private 
company to a shareholder on non arms length terms.  However, in accordance with section 
109Y, as the distributable surplus is $0, the amount of the deemed dividend is accordingly 
reduced to $0. If that debt is subsequently forgiven, will the proposed new section 109G(3) 
exception not be available, as  there was nothing taken into account in the earlier years 
assessment? Or would the more correct characterisation be that the amount that was taken 
into account in the earlier assessment was $0?   
 
We submit that the latter position (ie that the  section 109G(3) exception would apply) is the 
better interpretation and would be reflective of the intended application of the 
legislation.   We do note however that from 1 July 2019, with the removal of the limitation 
of a deemed dividend to the amount of the distributable surplus, this fact scenario will not 
apply.  We consider that it should be  clarified that there will not be a retrospective 
application and any forgiven debts after 1 July 2019 will still have regard to the old section 
109G(3) exception where the earlier deemed dividend arose before 1 July 2019.  
 

5. Application to non resident companies – It is noted that the Consultation paper 
acknowledges the uncertainty of the application of Division 7A to non resident private 
companies.   One particular area where have noted the difficulties in application of the 
provisions is in circumstances where potentially section 47A and Division 7A can apply to the 
same amount, noting that section 47A appears to be limited in its application to companies 
resident of unlisted countries.  For example, if a loan is made and is subsequently placed on 
Div 7A complying terms, it appears that nonetheless section 47A could still apply to the loan 
amount.  Further, if there has been an earlier deemed dividend under Div 7A, and that 
amount is subsequently forgiven, section 109G(3) could apply to exclude the debt forgiven 
from being assessable.  There is no such exclusion from section 47A applying to the debt 
forgiven.   We consider there is a need to repeal section 47A in light of the introduction of 
section 109BC.  

 
  



Please do not hesitate to contact Vanessa Priest on (02) 9389 1600 if you would like to discuss 
further any of the issues raised.  

  
 
Regards, 

Vanessa Priest  

Please note that we have rebranded to Baskin Clarke Priest and changed our email and 
website addresses.   Please take a moment to update your address book and have a look 
at our new website. 
 

 
 
Email vpriest@baskinclarkepriest.com.au 
Tel  02 9389 1600  Fax  02 9389 4455 Web baskinclarkepriest.com.au  
Office Level 14, Tower 2, 101 Grafton St, Bondi Junction NSW 2022  
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